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TopicsTopics
►►Clean Air Act UpdateClean Air Act Update

New Source Review ReformNew Source Review Reform
National Ambient air Quality StandardsNational Ambient air Quality Standards
COCO22 regulationregulation
Title V & misc.Title V & misc.

►►OSHA Hexavalent Chromium PELOSHA Hexavalent Chromium PEL
►►Clean Water Act UpdateClean Water Act Update

Waters of the U.S.Waters of the U.S.
SPCCSPCC
TMDLTMDL
Recent LitigationRecent Litigation
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TopicsTopics
►►Hazardous Waste IssuesHazardous Waste Issues

FOO6 RecyclingFOO6 Recycling
Definition of Solid WasteDefinition of Solid Waste
Brownfields/Superfund UpdateBrownfields/Superfund Update

►►Toxic Release InventoryToxic Release Inventory
Framework for the Assessment of MetalsFramework for the Assessment of Metals
RSEIRSEI
Burden ReductionBurden Reduction

►►Miscellaneous IssuesMiscellaneous Issues



Clean Air ActClean Air Act
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Clean Air Act UpdateClean Air Act Update

►►New Source Review ReformNew Source Review Reform

4 phases4 phases
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Phase IPhase I

►►December 2002 Final RuleDecember 2002 Final Rule
Ten year look back (Baseline)Ten year look back (Baseline)
Actual to future ActualActual to future Actual
PlantPlant--wide Applicability Limitwide Applicability Limit

Pollution Control ProjectsPollution Control Projects
Clean Unit exemptionClean Unit exemption

New York et al v. EPANew York et al v. EPA (June 24, 2005)(June 24, 2005)
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Phase 2Phase 2

►►October 27, 2003October 27, 2003 Equipment ReplacementEquipment Replacement
Part of RMRR:Part of RMRR:

20% of replacement cost exclusion20% of replacement cost exclusion
Functionally equivalentFunctionally equivalent

New York et al v. EPANew York et al v. EPA (March 17, 2006)(March 17, 2006)
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Phase 3Phase 3

►►September 2005September 2005 hourly emission ratehourly emission rate
Definition of modification:Definition of modification:

““Any physical change in, or change in the method of Any physical change in, or change in the method of 
operation of a stationary source which increases the operation of a stationary source which increases the 
amount of any air pollutant emitted by such source . amount of any air pollutant emitted by such source . 
. .. .””

Issue: How is increase in emission measured?Issue: How is increase in emission measured?
Total annual emissions?Total annual emissions?
Hourly rate of emissions?Hourly rate of emissions?
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Phase 3Phase 3

►►ProposalProposal
Use hourly rate test for electric utilitiesUse hourly rate test for electric utilities

Comment:  Expand application of hourly rate Comment:  Expand application of hourly rate 
test to all industrytest to all industry

Impact of Impact of New YorkNew York IIII



10

Phase 4Phase 4
►► Aggregation & DebottleneckingAggregation & Debottlenecking

Current status:Current status:
PoliciesPolicies
►►Sum all related projects (typically a 5 year window)Sum all related projects (typically a 5 year window)
►►Sum all upstream & downstream emission increasesSum all upstream & downstream emission increases

►► Proposal:Proposal:
RuleRule
►►Sum only projects economically or technically dependent on Sum only projects economically or technically dependent on 

each othereach other
►►Only look at emissions from unit undergoing change if upstream Only look at emissions from unit undergoing change if upstream 

and downstream units are permitted for emissionsand downstream units are permitted for emissions

►► Status:Status: OMB ReviewOMB Review
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Debottlenecking Debottlenecking –– Current PolicyCurrent Policy

Project emissions < significance thresholdsProject emissions < significance thresholds
NSR does not applyNSR does not apply

UnlessUnless
1) Project 1) Project debottlenecksdebottlenecks another unit at the another unit at the 

source; source; 
2) Combined increase in emissions > NSR 2) Combined increase in emissions > NSR 

Thresholds orThresholds or
3) Netting calculation > NSR Thresholds3) Netting calculation > NSR Thresholds
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Debottlenecking Debottlenecking –– Proposed RuleProposed Rule

Causation requirement = Causation requirement = ““but forbut for””

Only count emissions increases Only count emissions increases ““caused bycaused by””
the physical change or change in method of the physical change or change in method of 
operationoperation
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DebottlenectingDebottlenecting –– EPA proposalEPA proposal

►►Causation test:  alternativesCausation test:  alternatives
Legal causation:  emission increase (at Legal causation:  emission increase (at 
debottleneckeddebottlenecked unit) unit) notnot ““caused bycaused by”” physical physical 
or operational change if the postor operational change if the post--projects projects 
emissions were already authorized by a permit emissions were already authorized by a permit 
(enforceable)(enforceable)
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How it works:How it works:

New units:  emissions increase = PTENew units:  emissions increase = PTE
Unit Unit undergingunderging change:  emissions increase change:  emissions increase 
based on actual to projected actual testbased on actual to projected actual test
DebottleneckedDebottlenecked unit (no permit limit): emissions unit (no permit limit): emissions 
increase = actual to projected actual testincrease = actual to projected actual test
DebottleneckedDebottlenecked unit (subject to permit limit):unit (subject to permit limit):
Emissions increase = Emissions increase = ØØ (unless permit limit is (unless permit limit is 
exceeded)exceeded)
Sum all emissions increases and compare to Sum all emissions increases and compare to 
NSRNSR
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Debottlenecking Debottlenecking –– EPA ProposalEPA Proposal
Alternative approachesAlternative approaches

Physical Causation:  emission increases at Physical Causation:  emission increases at 
unchanged units count if the unchanged units unchanged units count if the unchanged units 
were physically incapable of operating at a were physically incapable of operating at a 
higher level absent the changehigher level absent the change

Example:  Example:  EAF & caster EAF & caster 
EAF & Rolling millEAF & Rolling mill

Economic Causation:  not physically possible or Economic Causation:  not physically possible or 
economically rationaleconomically rational
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Aggregation Aggregation –– Current PolicyCurrent Policy

►►2 Step approach2 Step approach

Step 1 Step 1 –– evaluate emissions from proposed evaluate emissions from proposed 
projectproject
Step  2 Step  2 –– Source Source ––wide nettingwide netting

Aggregation vrs CircumventionAggregation vrs Circumvention
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AggregationAggregation

Not based on timing aloneNot based on timing alone

Current policy = Current policy = 
““I know it when I see itI know it when I see it””
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Aggregation Aggregation –– EPA ProposalEPA Proposal

When a project is technically or When a project is technically or 
economically dependent upon another economically dependent upon another 
project, the emissions from each must be project, the emissions from each must be 
added together added together 

Technical:  Can the project achieve its purpose Technical:  Can the project achieve its purpose 
alone?alone?

Economic:  CanEconomic:  Can’’t achieve ROI without another t achieve ROI without another 
projectproject
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Netting Netting –– Current PolicyCurrent Policy

Sum all contemporaneous increases and Sum all contemporaneous increases and 
decreases at the source.  Only increases for decreases at the source.  Only increases for 
project countproject count

Contemporaneous = 5 yearsContemporaneous = 5 years

Decreases must be enforceable / verifiableDecreases must be enforceable / verifiable
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Netting Netting -- ProposalProposal

Allows project netting (including decreases Allows project netting (including decreases 
at the unit in Step 1)at the unit in Step 1)

No double countingNo double counting
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Clean Air UpdateClean Air Update

►►Duke Energy v. EPADuke Energy v. EPA –– Supreme CourtSupreme Court

►►EPA Enforcement PolicyEPA Enforcement Policy



National Ambient Air National Ambient Air 
Quality StandardsQuality Standards
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National Ambient Air Quality StandardsNational Ambient Air Quality Standards
PollutantPollutant Primary Primary StdsStds.. Averaging TimesAveraging Times Secondary Secondary StdsStds..

9 ppm (10 mg/m9 ppm (10 mg/m33)) 88--hourhour NoneNone

50 50 µµg/g/mm33 Annual (Annual (ArithArith. . 
Mean)Mean)

Same as primarySame as primary

15.0 15.0 µµg/g/mm33 Annual (Annual (ArithArith. . 
Mean)Mean)

Same as primarySame as primary

0.08 ppm0.08 ppm 88--hourhour Same as primarySame as primary

0.03 ppm0.03 ppm Annual (Annual (ArithArith. . 
Mean)Mean)

--------------

0.14 pp.0.14 pp. 2424--hourhour --------------

11--hourhour

Quarterly AverageQuarterly Average

Annual (Arithmetic Annual (Arithmetic 
Mean)Mean)

2424--hourhour

2424--hourhour

11--hourhour

33--hourhour

Carbon MonoxideCarbon Monoxide

35 ppm35 ppm
(40 mg/m(40 mg/m3)3)

NoneNone

LeadLead 1.5 1.5 µµg/g/mm33 Same as primarySame as primary

Nitrogen DioxideNitrogen Dioxide 0.053 ppm0.053 ppm
(100 (100 µµg/g/mm3)3)

Same as primarySame as primary

Particulate Matter Particulate Matter 
(PM(PM1010))

150 u150 ug/g/mm33

Particulate Matter Particulate Matter 
(PM(PM2.52.5))

65 65 ug/ug/mm33

OzoneOzone

0.12 ppm0.12 ppm Same as primarySame as primary

Sulfur OxidesSulfur Oxides

---------------- 0.5 ppm0.5 ppm
1300 1300 ug/ug/mm33



24

States Identified in Proposal as Having Significant States Identified in Proposal as Having Significant 
Contributions to 8Contributions to 8--hour Ozone and PMhour Ozone and PM2.52.5

8-Hour Ozone: Summertime NOx 
reduction requirements for 25 states 

PM2.5: Annual SO2 and NOx 
reduction requirements for 28 states 

Nonattainment
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NAAQSNAAQS

Proposed Legislation:Proposed Legislation: ““Clear SkiesClear Skies””
Goal and ObjectiveGoal and Objective

Modernization of power producing industryModernization of power producing industry
Fixed scheduleFixed schedule
Cap and tradeCap and trade

3 pollutants vrs. 4 pollutants3 pollutants vrs. 4 pollutants
SoSoxx CoCo22

NONOxx

HgHg

Trade off for compliance with NSR /Regional Haze/Trade off for compliance with NSR /Regional Haze/§§126126
StatusStatus
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NAAQSNAAQS

►►Regulatory ProgramsRegulatory Programs

Clean Air Interstate RuleClean Air Interstate Rule

Clean Air Mercury RuleClean Air Mercury Rule
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NAAQS UpdatesNAAQS Updates

►►PM2.5 proposal PM2.5 proposal –– December 2005December 2005
24 hours 24 hours –– 35 35 µµg/g/mm3 3 

Annual Annual –– 15 15 µµg/g/mm3 3 (no change)(no change)

LeadLead
SOSO22

OzoneOzone

►►StatusStatus
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Carbon Dioxide RegulationCarbon Dioxide Regulation ––climate climate 
changechange

►► Massachusetts, et al. v. EPAMassachusetts, et al. v. EPA (D. Conn.)(D. Conn.)
COCO22 as a criteria pollutant under as a criteria pollutant under §§ 109109

►► Mobile source casesMobile source cases
COCO22 as  tail pipe pollutant under Title IIas  tail pipe pollutant under Title II

Massachusetts, et al. v. EPAMassachusetts, et al. v. EPA (D.C. Court of Appeals)(D.C. Court of Appeals)
►►CaliforniaCalifornia

►► Industrial Boiler MACT RuleIndustrial Boiler MACT Rule
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►► LitigationLitigation
Massachusetts et al v EPA (U.S. Ct. of App. D.C.)Massachusetts et al v EPA (U.S. Ct. of App. D.C.)
►►Regulate CORegulate CO22 under Title II (mobile sources)under Title II (mobile sources)
►►EPA arguments:EPA arguments:

Statute allows regulation of pollutantsStatute allows regulation of pollutants
Pollutants cause pollution Pollutants cause pollution 
Climate change is not pollutionClimate change is not pollution
Congress chose not to regulate for climate change.  Congress doeCongress chose not to regulate for climate change.  Congress does s 
not hide elephants in mouse holesnot hide elephants in mouse holes
No clear connection between CONo clear connection between CO22 and climate changeand climate change
(contra findings during Clinton)(contra findings during Clinton)

►►Opinion:  EPA has discretion not to regulate.  No finding that Opinion:  EPA has discretion not to regulate.  No finding that 
EPA lacks authorityEPA lacks authority
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►►LitigationLitigation
Connecticut v. AEPConnecticut v. AEP –– 8 states vrs. Large utilities8 states vrs. Large utilities
►►Federal common law of public nuisanceFederal common law of public nuisance
►►Court:  This is a political question.  Take it to Court:  This is a political question.  Take it to 

WashingtonWashington



OSHA Hexavalent OSHA Hexavalent 
Chromium PELChromium PEL
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Rule SummaryRule Summary
►►Final rule:  Promulgated February 28, 2006Final rule:  Promulgated February 28, 2006

Implementation Date:  Implementation Date:  
►►≥≥ 20 employees 20 employees November 27, 2006November 27, 2006
►►≤≤ 20 employees       20 employees       May 30, 2007May 30, 2007

►►Engineering ControlsEngineering Controls
Implementation Date:  May 2010Implementation Date:  May 2010

►►Permissible Exposure Limit (PEL) Permissible Exposure Limit (PEL) –– 5 5 µµg/mg/m33

►►*Action Level *Action Level –– 2.5 2.5 µµg/mg/m33

(Added in final rule)(Added in final rule)

* At employer* At employer’’s risks risk
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Rule SummaryRule Summary
Exposure monitoring Exposure monitoring –– 6 month intervals6 month intervals
Medical surveillanceMedical surveillance

►►Exemptions ThresholdExemptions Threshold
Material and/or operations cannot release Cr Material and/or operations cannot release Cr 
(VI) at 0.5 (VI) at 0.5 µµg/mg/m33 under expected conditions of under expected conditions of 
useuse

►►Partial Exemption:  Exposures Under 30 Partial Exemption:  Exposures Under 30 
days per Yeardays per Year

No engineering controlsNo engineering controls
No periodic medical surveillanceNo periodic medical surveillance
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Rule SummaryRule Summary
►►Ancillary ProvisionsAncillary Provisions

Exposure Determination (Added in final rule)Exposure Determination (Added in final rule)
Scheduled monitoring optionScheduled monitoring option
►►Initial monitoring: personal breathing zone samples Initial monitoring: personal breathing zone samples 

for each job category (highest exposed employee)for each job category (highest exposed employee)
►►Periodic monitoring:Periodic monitoring:

Every 3 months if > PELEvery 3 months if > PEL
Every 6 months if > or = action levelEvery 6 months if > or = action level
Every change in process, raw materials, personnel, etc.Every change in process, raw materials, personnel, etc.

PerformancePerformance--oriented monitoring optionoriented monitoring option
►►Air monitoring data, historical monitory data, or Air monitoring data, historical monitory data, or 

objective data or any combination may be relied on objective data or any combination may be relied on 
to determine employee exposureto determine employee exposure
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Rule SummaryRule Summary

►►No Regulated AreasNo Regulated Areas

►►Engineering/Work Practice controlsEngineering/Work Practice controls
Mandatory to the Point of FeasibilityMandatory to the Point of Feasibility
Respirators Supplement Where Controls Are Respirators Supplement Where Controls Are 
InfeasibleInfeasible
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Rule SummaryRule Summary

Respiratory ProtectionRespiratory Protection
29 CFR 1910.13429 CFR 1910.134
ApplicableApplicable
►►EmergenciesEmergencies
►►Where controls are not feasibleWhere controls are not feasible
►►To cover gap between controls and PELTo cover gap between controls and PEL
►►Less than 30 day employee exposed groupLess than 30 day employee exposed group

HousekeepingHousekeeping
No Housekeeping Practices ProvisionNo Housekeeping Practices Provision



37

Rule SummaryRule Summary
PPEPPE

Trigger:  Skin and Eye contact (Likely Hazard)Trigger:  Skin and Eye contact (Likely Hazard)
No Cost to EmployeesNo Cost to Employees
Removal/Cleaning of PPERemoval/Cleaning of PPE
Special Laundering and Disposal Labeling Special Laundering and Disposal Labeling 
(impermeable containers, labeled, notice)(impermeable containers, labeled, notice)

Hygiene AreasHygiene Areas
Trigger:  Where PPE Is RequiredTrigger:  Where PPE Is Required
►►Change roomsChange rooms
►►Wash facilitiesWash facilities
►►Eating and drinking areas Eating and drinking areas –– free as practicable of Cr free as practicable of Cr 

(VI)(VI)
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Rule SummaryRule Summary
►►Medical SurveillanceMedical Surveillance

Trigger:Trigger:
►►Exposed at action level for 30 days a yearExposed at action level for 30 days a year
►►Experience signs or symptomsExperience signs or symptoms
►►Emergency exposureEmergency exposure

Medical Exams:Medical Exams:
►►Within 30 days of assignment and 30 days of PLHCP Within 30 days of assignment and 30 days of PLHCP 

recommendationrecommendation
►►AnnuallyAnnually
►►Signs or symptomsSigns or symptoms
►►30 days of emergency30 days of emergency
►►TerminationTermination
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Rule SummaryRule Summary

HAZCOM (Enhanced)HAZCOM (Enhanced)
Recordkeeping 29 CRF 1910.1020Recordkeeping 29 CRF 1910.1020
►►Exposure monitoring dataExposure monitoring data
►►Medical surveillance dataMedical surveillance data
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Economic ImpactsEconomic Impacts
PEL Option PEL Option µµg/m3)g/m3)

Cost Category 5 1

Engineering Controls $4,067,116 $7,838,271

Initial Exposure Assessment $369,329 $491,290

Periodic Monitoring $510,185 $1,613,589

Respirator Protection $16,912,270 $24,304,789

PPE (supplied prior to reg.) $1,220,626 $1,220,626

PPE (not supplied prior to reg.) $5,661,140 $5,661,140

Hygiene Areas $407,800 $407,800

Housekeeping $0 $0

Medical Surveillance $672,753 $1,213,334

Communication of Hazards $545,945 $546,540

Recordkeeping $61,100 $61,100

Total Cost $30,428,259 $43,358,478
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Litigation ChallengesLitigation Challenges

All to General Industry RuleAll to General Industry Rule
Petition for Higher PELPetition for Higher PEL
►►SSINASSINA
►►SFICSFIC
►►NAMNAM
►►EEIEEI

Intervene to Protect 5 PELIntervene to Protect 5 PEL
►►AerospaceAerospace
►►CPMACPMA
►►Portland CementPortland Cement
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Litigation ChallengesLitigation Challenges

►►All to General Industry RuleAll to General Industry Rule
Petition for Lower PEL (.25)Petition for Lower PEL (.25)
►►Public CitizenPublic Citizen
►►SteelworkersSteelworkers
►►AFLAFL--CIOCIO
►►TeamstersTeamsters
►►Laborers International UnionLaborers International Union



CLEAN WATER ACTCLEAN WATER ACT
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Clean Water Act UpdateClean Water Act Update

►►Spill Prevention Control and Counter Spill Prevention Control and Counter 
measures (SPCC)measures (SPCC)

New date New date –– October 31, 2007October 31, 2007
Old rule still in effect!!Old rule still in effect!!

►►Proposed AmendmentsProposed Amendments
SelfSelf--certification for low volume facilitiescertification for low volume facilities
OilOil--filled operational equipment filled operational equipment 
Motive powerMotive power

►►Guidance for Regional InspectorsGuidance for Regional Inspectors
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Waters of the U.S.Waters of the U.S.

►►Solid Waste Authority of Northern Cook Solid Waste Authority of Northern Cook 
County (SWANCC)County (SWANCC)

Migratory Bird Treaty Act not sufficient nexus to Migratory Bird Treaty Act not sufficient nexus to 
isolated watersisolated waters
Numerous federal district court and Court of Numerous federal district court and Court of 
AppealsAppeals
Supreme Court argument in COE enforcement Supreme Court argument in COE enforcement 
casescases
►►Hydrologic connectionHydrologic connection
►►Commerce clauseCommerce clause
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Total Maximum Daily LoadTotal Maximum Daily Load

►►Issue:Issue:
Does Does ““dailydaily”” allow for seasonal or annual TMDLsallow for seasonal or annual TMDLs

Conflict in circuitsConflict in circuits

ImpactImpact
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Recent CUA CasesRecent CUA Cases

South Florida Water Mgmt Dist v. Miccosukee Tribe

(U.S. Sup. Ct March 2004)(U.S. Sup. Ct March 2004)
Pollutants in the water vrs. pollutants addedPollutants in the water vrs. pollutants added
Ducked issue:Ducked issue: ““Meaningfully distinct water bodiesMeaningfully distinct water bodies””

S D Warren v. Maine (U.S. Sup. Ct. May 2006)(U.S. Sup. Ct. May 2006)
§§ 401 State Water Quality certification401 State Water Quality certification

Discharge = flowing outDischarge = flowing out
Discharge Discharge ≠≠ Pollutants under Pollutants under §§ 401401
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Recent CUA CasesRecent CUA Cases
EPA Rulemaking June 1, 2006

Water transfers would not need NPDES permitsWater transfers would not need NPDES permits
Recent 2Recent 2ndnd Circuit Case to the contraryCircuit Case to the contrary

Rapenos & Carabell (U.S. Sup. Ct. June 2006)(U.S. Sup. Ct. June 2006)
““Waters of the U.S.Waters of the U.S.””
C.O.E. wetlands enforcement casesC.O.E. wetlands enforcement cases
Remanded to 6Remanded to 6thth CircuitCircuit
Plaintiffs:Plaintiffs: Waters of U.S. =Waters of U.S. =

Actual bodies of water may include seasonal streams, but not Actual bodies of water may include seasonal streams, but not 
drainage ditches.  Wetlands included if there is a direct surfacdrainage ditches.  Wetlands included if there is a direct surface e 
hydrological connection to actual hydrological connection to actual ““waterswaters””



HAZARDOUS WASTE HAZARDOUS WASTE 
ISSUESISSUES
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Hazardous Waste Issues UpdateHazardous Waste Issues Update

►►F006 RecyclersF006 Recyclers –– EPA ProposalEPA Proposal
Encourage recycling of electroplating wastes by Encourage recycling of electroplating wastes by 
removing regulatory disincentives removing regulatory disincentives 
Recover metal resources otherwise lost to Recover metal resources otherwise lost to 
landfillslandfills

►►Proposed rule sent to OMB Proposed rule sent to OMB –– Dec. 2005Dec. 2005
Also applies to F006, F007, & F008Also applies to F006, F007, & F008
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What are F006, F007 and F008 Wastes?What are F006, F007 and F008 Wastes?

►►F006 F006 –– sludges (usually from filter press) sludges (usually from filter press) 
from electroplating wastewater treatment from electroplating wastewater treatment 
processesprocesses

►►F007 F007 –– spent cyanide plating baths from spent cyanide plating baths from 
electroplating operationselectroplating operations

►►F008 F008 –– plating bath residues from the plating bath residues from the 
bottom of plating baths from electroplating bottom of plating baths from electroplating 
operations where cyanides are used in the operations where cyanides are used in the 
process.process.
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Why are these wastes listed?Why are these wastes listed?

►►F006 waste was listed for the hazardous F006 waste was listed for the hazardous 
constituents cadmium, hexavalent constituents cadmium, hexavalent 
chromium, nickel, and complex cyanides.  It chromium, nickel, and complex cyanides.  It 
also may contain lead, arsenic, and also may contain lead, arsenic, and 
organics.organics.
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Why are these wastes listed?Why are these wastes listed?

As part of listing process, the Agency identified As part of listing process, the Agency identified 
damage incidents associated with contaminated damage incidents associated with contaminated 
wells, destruction of animal life that were wells, destruction of animal life that were 
attributable to the improper disposal of attributable to the improper disposal of 
electroplating wastes.electroplating wastes.
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Why are these wastes listed?Why are these wastes listed?

►►F007 and F008 wastes were listed as F007 and F008 wastes were listed as 
hazardous wastes because each of the hazardous wastes because each of the 
wastes exhibits either reactive or toxic wastes exhibits either reactive or toxic 
properties, particularly because of their properties, particularly because of their 
cyanide content.cyanide content.
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How much electroplating waste is How much electroplating waste is 
generated and recycled annually?generated and recycled annually?

►►Total affected volume:  125,000 tons Total affected volume:  125,000 tons 
generated in 2001 generated in 2001 

50,000 tons recycled50,000 tons recycled
75,000 tons treated, stabilized or 75,000 tons treated, stabilized or landfilledlandfilled

►►1,400 affected facilities (50% are job shops 1,400 affected facilities (50% are job shops 
or PWB producers)or PWB producers)
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What are the Recoverable What are the Recoverable 
Metals of Concern?Metals of Concern?

►►Primarily Copper, Nickel and precious metalsPrimarily Copper, Nickel and precious metals

►►To lesser extent, chromium, zinc and tinTo lesser extent, chromium, zinc and tin
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Figure 1Figure 1
The world of Electroplating WastesThe world of Electroplating Wastes
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Proposed Regulatory Framework:  Proposed Regulatory Framework:  
Two tiered systemTwo tiered system

►► Tier 1 Tier 1 –– Conditional exclusion from the definition of Conditional exclusion from the definition of 
solid waste (DSW) for commoditysolid waste (DSW) for commodity--like electroplating like electroplating 
wasteswastes

►► Ion exchange canisters used to treat wastewaters Ion exchange canisters used to treat wastewaters 
from electroplating operations sent offfrom electroplating operations sent off--site for resin site for resin 
regeneration and metals recovery also excluded from regeneration and metals recovery also excluded from 
DSWDSW

Base MetalBase Metal Minimum ConcentrationMinimum Concentration
(dry weight, as generated)(dry weight, as generated)

CopperCopper 18% or equivalent in precious 18% or equivalent in precious 
metals, metals, oror

NickelNickel 12% or equivalent in precious 12% or equivalent in precious 
metalsmetals
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Conditions needed to satisfy exclusion from Conditions needed to satisfy exclusion from 
DSW for commodityDSW for commodity--like materialslike materials

Initial notification to EPA or authorized stateInitial notification to EPA or authorized state
ReRe--notification to EPA or authorized state if status of facility notification to EPA or authorized state if status of facility 
changeschanges
Rejected loadsRejected loads
Materials managed to minimize lossMaterials managed to minimize loss
Normal business records, including a legally binding contract Normal business records, including a legally binding contract 
between pertinent parties, and analytical test results recordsbetween pertinent parties, and analytical test results records
Compliance with export & import requirementsCompliance with export & import requirements
Compliance w/cyanide limitationsCompliance w/cyanide limitations
Compliance with speculative accumulation, burning for energy Compliance with speculative accumulation, burning for energy 
recovery and use constituting disposal requirementsrecovery and use constituting disposal requirements
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Alternative Approaches/Options Alternative Approaches/Options 
Designed to foster greater flexibilityDesigned to foster greater flexibility
Rely on contract specifications rather than specified concentratRely on contract specifications rather than specified concentrations ions 
to determine commodityto determine commodity--like thresholdslike thresholds
Rely on range of concentrations, adjusted periodically, to deterRely on range of concentrations, adjusted periodically, to determine mine 
commoditycommodity--like thresholdslike thresholds
Rely on facility records associated average annual slag Rely on facility records associated average annual slag 
concentrationsconcentrations
Rely on a mass balance approach to estimate metal recovery ratesRely on a mass balance approach to estimate metal recovery rates
and associated useful contribution to recovery processand associated useful contribution to recovery process
Expand the list of metals to include chromium, zinc and tinExpand the list of metals to include chromium, zinc and tin
Exclude from DSW all recyclable electroplating wastes Exclude from DSW all recyclable electroplating wastes 
providing a useful contribution to the recovery processproviding a useful contribution to the recovery process
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F006 Rule StatusF006 Rule Status

►►May 2006 May 2006 –– Pulled during OMB reviewPulled during OMB review

►►Likely reason Likely reason –– overtaken by Definition of overtaken by Definition of 
Solid Waste ReformSolid Waste Reform
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Definition of Solid Waste ReformDefinition of Solid Waste Reform

►►Proposal:  October 2003Proposal:  October 2003
Exempt recycling within the same four digit Exempt recycling within the same four digit 
NAICS codeNAICS code

Codify definition of Legitimate RecyclingCodify definition of Legitimate Recycling

Alternative:  Broad exclusion based on Alternative:  Broad exclusion based on 
legitimacylegitimacy



63

DSW StatusDSW Status

►►IssuesIssues::
Broad exclusion potential damage impactsBroad exclusion potential damage impacts
►►New Superfund sitesNew Superfund sites
►►Lack of state controlLack of state control
►►No financial assuranceNo financial assurance
►►No transportation controlsNo transportation controls

►►SolutionSolution
►►Conditional ExclusionConditional Exclusion
►►Conditions?Conditions?
►►NODA?NODA?
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RCRA Enforcement CaseRCRA Enforcement Case

EPA EPA Admin Law Judge opinion Admin Law Judge opinion March 30March 30
In re General MotorsIn re General Motors

Paint purge solventsPaint purge solvents
Holding: Holding: Purge mixture becomes a RCRA Purge mixture becomes a RCRA 

hazardous waste once the solvent hazardous waste once the solvent 
becomes contaminated with paintbecomes contaminated with paint

Result:Result: Paint lines & storage tanks (prior to Paint lines & storage tanks (prior to 
recycling) must meet RCRA requirementsrecycling) must meet RCRA requirements
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RCRA Burden ReductionRCRA Burden Reduction

March 15, 2006 March 15, 2006 –– Final RuleFinal Rule
TSDF RecordsTSDF Records

Was life of facility Was life of facility –– now 3 now 3 --5 years 5 years 
Ground water monitoring and clean up records still Ground water monitoring and clean up records still 
foreverforever

TSDF can use in house certified engineer.  No TSDF can use in house certified engineer.  No 
longer required to use independent registered longer required to use independent registered 
PEPE
RCRA tank system inspectionsRCRA tank system inspections was daily, now was daily, now 
weekly weekly 
leak detection systems data review still dailyleak detection systems data review still daily
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RCRA Burden ReductionRCRA Burden Reduction

Performance Track facilities Performance Track facilities ––
►►Monthly inspections for tanks, containers & areas Monthly inspections for tanks, containers & areas 

subject to spillssubject to spills

Training Training –– Can use either RCRA or OSHA Can use either RCRA or OSHA 
emergency response trainingemergency response training
Consolidated contingency plansConsolidated contingency plans
Generators sending wastes for recycling:  Generators sending wastes for recycling:  
Notification & certification for first shipment, then only Notification & certification for first shipment, then only 
with changeswith changes



Brownfields/SuperfundBrownfields/Superfund
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Brownfields/Superfund UpdatesBrownfields/Superfund Updates

►►Cooper Industries v. Aviall ServicesCooper Industries v. Aviall Services –– Dec. Dec. 
20042004

►►Recent trendsRecent trends –– Use of Use of §§ 107 recovery rights107 recovery rights
►►Superfund Amendments & Brownfields Superfund Amendments & Brownfields 

Recycling ActRecycling Act
New & modified defensesNew & modified defenses
►►Innocent LandownerInnocent Landowner
►►Contiguous property ownerContiguous property owner
►►Bona fide prospective purchaserBona fide prospective purchaser

““All Appropriate InquiryAll Appropriate Inquiry””
““Reasonable StepsReasonable Steps””



TRI ISSUES UPDATETRI ISSUES UPDATE
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TRI Issues UpdateTRI Issues Update

►►Framework for Inorganic Metals Risk Framework for Inorganic Metals Risk 
AssessmentAssessment

Nearly finalNearly final

Intended for evaluating metals in ecological and Intended for evaluating metals in ecological and 
human health risk assessmentshuman health risk assessments
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Risk Assessment Framework for MetalsRisk Assessment Framework for Metals

►►BackgroundBackground
1998 RCRA Draft PBT List1998 RCRA Draft PBT List
►►Included 12 metalsIncluded 12 metals
►►Priority setting for rulemakingPriority setting for rulemaking

EnforcementEnforcement

►►Inappropriate for metalsInappropriate for metals

EPA PBT initiativesEPA PBT initiatives
►►1999 1999 –– dioxins & HG added to TRIdioxins & HG added to TRI
►►2001 2001 –– TRI lead rule TRI lead rule 
►►elimination of de minimis elimination of de minimis 
►►lowered reporting threshold lowered reporting threshold 
►►LitigationLitigation
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Risk Assessment Framework for MetalsRisk Assessment Framework for Metals

►►EPA ResponseEPA Response
Experts workshop Experts workshop –– 20002000
Should go to SABShould go to SAB
Need alternative for metalsNeed alternative for metals

EPA Acknowledgment Letter EPA Acknowledgment Letter –– 20012001
Stakeholder meetings Stakeholder meetings –– 20022002
SAB meeting SAB meeting --20022002
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Risk Assessment Framework for MetalsRisk Assessment Framework for Metals

►►SAB ConclusionSAB Conclusion
Must assess metals differently than organicsMust assess metals differently than organics
Persistence is not appropriate criterion for Persistence is not appropriate criterion for 
metalsmetals
Bio availability is keyBio availability is key
Chemical speciation is criticalChemical speciation is critical
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Risk Assessment Framework for Metals Risk Assessment Framework for Metals 
ProcessProcess

►►Favorable OutcomesFavorable Outcomes
New assessment process for all mediaNew assessment process for all media
Possible reconsideration of TRI PBT decisions Possible reconsideration of TRI PBT decisions 
for metals (i.e., lead)for metals (i.e., lead)
Other environmental regs?Other environmental regs?
►►SpeciationSpeciation
►►bioavailabilitybioavailability
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Risk Screening Environmental IndicatorsRisk Screening Environmental Indicators
►►Risk Screening Tool Risk Screening Tool –– TRI basedTRI based

Computer Model Computer Model –– WindowsWindows
www.epa.gov/opptintr/rseiwww.epa.gov/opptintr/rsei

►►ApproachApproach
Uses:Uses: amount of releaseamount of release

location (GPS)location (GPS)
toxicitytoxicity
fate and transportfate and transport
route of exposureroute of exposure
number of people affectednumber of people affected

Generates:  Numerical value for riskGenerates:  Numerical value for risk

http://www.epa.gov/opptintr/rsei
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Risk Screening Environmental IndicatorsRisk Screening Environmental Indicators

►►UsesUses (intended)(intended)
Trend analysisTrend analysis
Ranking and priority setting for chemicals (or Ranking and priority setting for chemicals (or 
industry)industry)
Community projectsCommunity projects
Environmental JusticeEnvironmental Justice

►►UsesUses (unintended)(unintended)
Permitting decisionsPermitting decisions
Toxic tortToxic tort
Scoring points versus industryScoring points versus industry
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Risk Screening Environmental IndicatorsRisk Screening Environmental Indicators

►►Concerns with modelConcerns with model
Accuracy of TRI dataAccuracy of TRI data
Uses most sensitive chronic Uses most sensitive chronic toxtox endpoint in IRIS endpoint in IRIS 
for inhalation or oral exposurefor inhalation or oral exposure
Metal compounds = Metal compounds = toxtox endpoint of parent endpoint of parent 
metal at highest chronic value for any valencemetal at highest chronic value for any valence
Toxicity weighting valuesToxicity weighting values
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Risk Screening Environmental IndicatorsRisk Screening Environmental Indicators
Example of Inhalation Toxicity WeightsExample of Inhalation Toxicity Weights

BenzeneBenzene 750750 LeadLead 8,8008,800

MercuryMercury 6,0006,000

1,000,0001,000,000

1,5001,500

9,0009,000

1,8001,800

ManganeseManganese

Asbestos Asbestos ChromiumChromium

36,00036,000

86,00086,000

36,00036,000

750750

5151

60,00060,000

PCBsPCBs NickelNickel

ChlorineChlorine CopperCopper

90,00090,000

MIC MIC 
(Bhopal)(Bhopal)

ZincZinc

ArsenicArsenic

CadmiumCadmium



EPAEPA’’s s ““Risk Screening Risk Screening 
Environmental IndicatorsEnvironmental Indicators””

(RSEI) Database(RSEI) Database

A Misleading And Inaccurate A Misleading And Inaccurate 
DatabaseDatabase
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Why the RSEI database needs to be Why the RSEI database needs to be 
correctedcorrected

►► Media use the database to undermine companies Media use the database to undermine companies 
that are otherwise good environmental stewardsthat are otherwise good environmental stewards

►► EG: Carpenter Technology CorporationEG: Carpenter Technology Corporation
Received negative media coverage reporting it as 7Received negative media coverage reporting it as 7thth in in 
the nation in potential health the nation in potential health ““riskrisk”” to the community.to the community.
The Truth:  Carpenter enjoyed an excellent reputation The Truth:  Carpenter enjoyed an excellent reputation 
among the community, employees and its regulators among the community, employees and its regulators 
and had reduced TRI chemical releasesand had reduced TRI chemical releases
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Why is the RSEI Database so Why is the RSEI Database so 
Misleading?Misleading?

►►The The ““Risk Risk Screening Environmental Screening Environmental 
Database,Database,”” despite its name, does not despite its name, does not 
measure risk to individuals nor quantify riskmeasure risk to individuals nor quantify risk

EPA disclaimers are inadequate and confusingEPA disclaimers are inadequate and confusing
►►EPA describes the database as EPA describes the database as ““risk relatedrisk related”” and and 

““risk basedrisk based”” but not a but not a ““quantitative assessment of quantitative assessment of 
riskrisk””

►►This is a meaningless distinction to nonThis is a meaningless distinction to non--scientist scientist 
citizens and mediacitizens and media
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Weaknesses in the RSEI databaseWeaknesses in the RSEI database’’s s 
reporting of Metals and Metal reporting of Metals and Metal 

CompoundsCompounds
The RSEI does not distinguish between more or less The RSEI does not distinguish between more or less 

toxic forms of metals and metal compoundstoxic forms of metals and metal compounds
““Metal and Metal Compounds are assumed to be Metal and Metal Compounds are assumed to be 
released in the valence state associated with the highest released in the valence state associated with the highest 
chronic toxicity weightchronic toxicity weight””
Releases of any chromium valence will be assumed to Releases of any chromium valence will be assumed to 
be Hexavalent chromiumbe Hexavalent chromium
Assumption that all nickel emissions are toxicAssumption that all nickel emissions are toxic
A facility that emits trivalent chromium and nickel oxide, A facility that emits trivalent chromium and nickel oxide, 
neither of which the EPA recognizes as a a carcinogen, neither of which the EPA recognizes as a a carcinogen, 
will appear under the RSEI to be assigned an extremely will appear under the RSEI to be assigned an extremely 
high high ““riskrisk”” valuationvaluation
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Additional Problems with the RSEI:  Additional Problems with the RSEI:  
Use of the Toxic Release Inventory Use of the Toxic Release Inventory 

(TRI)(TRI)
►► EPAEPA’’s model includes quantities transferred off site s model includes quantities transferred off site 

for recyclingfor recycling
►► Chromium and Nickel that is productively recycled Chromium and Nickel that is productively recycled 

by industry is reported as a by industry is reported as a ””releaserelease”” and grossly and grossly 
mischaracterizes the risk to surrounding mischaracterizes the risk to surrounding 
communitiescommunities

►► Industries that responsibly recycle are instead Industries that responsibly recycle are instead 
branded as polluters by the EPA and the mediabranded as polluters by the EPA and the media
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What Can be Done to Correct the What Can be Done to Correct the 
RSEI?RSEI?

►►KDCS has expressed concerns about the KDCS has expressed concerns about the 
RSEI database to the EPA in a recent RSEI database to the EPA in a recent 
meetingmeeting

►►EPA has offered to add additional caveats to EPA has offered to add additional caveats to 
the websitethe website

Additional website statements will not avoid or Additional website statements will not avoid or 
mitigate public relations damage that the mitigate public relations damage that the 
program already has createdprogram already has created
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KDCSKDCS’’ss Suggestions to correct RSEISuggestions to correct RSEI

►► Allow Companies to amend individual dataAllow Companies to amend individual data
►► Allow and encourage TRI reporting by metal Allow and encourage TRI reporting by metal 

compound Speciescompound Species
Current system is akin to reporting all organic Current system is akin to reporting all organic 
compounds as compounds as ““carbon compoundscarbon compounds’’
In the Alternative, Remove Metals from RSEI In the Alternative, Remove Metals from RSEI 
►►No Data is better than bad dataNo Data is better than bad data

►► Eliminate the ranking of Companies Eliminate the ranking of Companies 
►►RSEI claims not to be a rating system yet incorporates or allowsRSEI claims not to be a rating system yet incorporates or allows

the development of facility rankings based on riskthe development of facility rankings based on risk
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Potential RemediesPotential Remedies

►►Informally request that EPA correct Informally request that EPA correct 
erroneous and misleading data in the RSEI erroneous and misleading data in the RSEI 
databasedatabase

►►File a formal administrative appeal of the File a formal administrative appeal of the 
data under the Data Quality Actdata under the Data Quality Act
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